It has mobilized successful resistance to the organized violence of state and non-state actors, and contributed to democratic consolidation. 2 Its provisions are increasingly incorporated into domestic law.
Such claims recall familiar criticisms of judicial review, specifically the power of domestic courts in many countries to overturn legislation held to violate constitutional rights. 21 In both cases, the complaint is that the popular will is thwarted, because important decisions are removed from the ordinary legislative process. Though some critics of international human rights law do not extend their objections to domestic judicial review, 22 the arguments against both institutions are often very similar. 23 Debates over the legitimacy of international human rights law assume new importance after the well-publicized human rights abuses by the United States in the "Global War on Terror." Hundreds, if not thousands, of people from around the world have been secretly detained by U.S. officials, kept in incommunicado detention without charge, and subjected to inhuman treatment. Many have been tortured. Under the George W. Bush administration, many faced the prospect of lifelong imprisonment without trial, In this Article I seek to defend both institutions against the charge of being undemocratic. 24 while others faced trial before military commissions lacking in basic due process protections, and could be kept in detention despite being acquitted or completing their sentence.
25 U.S. courts have not stopped these policies. They even failed for 26 . Despite dealing some significant defeats to the Bush administration, U.S. courts have not prohibited the CIA's use of "enhanced interrogation techniques" (the standard euphemism for methods widely regarded as torture). Nor have they put an end to indefinite detentions or the procedurally deficient military commissions. A complicated legal journey led to the landmark ruling of the Supreme Court in Boumediene v. Bush, 128 S.Ct. 2229 (2008) , that inmates at Guantánamo Bay have a constitutional right to habeas corpus. The decision was not issued until six and a half years after inmates started arriving in Guantánamo Bay. The ruling, though clearly helpful to the Guantánamo Bay inmates, does not specify which law should govern their detention ("It bears repeating that our opinion does not address the content of the over three years to halt the incommunicado detention and apparent torture of American citizen José Padilla, held on U.S. soil. 27 For good measure, Congress passed a law in the fall of 2006 that restricts the ability of U.S. courts to rule on the detention or treatment of foreign inmates accused of terrorism, and that, by introducing an indecipherable new definition of war crimes, gives C.I.A. officials effective impunity for many kinds of torture. 28 A major reason why the government was able to implement these policies is that the United States has not bound itself to international human rights law in any but the loosest sense. 29 I shall argue that it does not.
The incorporation of such law into its domestic legal system is one of the steps the United States must take if it hopes to restore human rights and place them on a secure footing. This eminently practical reason for strengthening international human rights law would be offset by the principled objection that such law subverts democracy. There is a lot at stake, therefore, in our evaluation of this objection. Does it have any merit? 30 law that governs petitioners' detention. That is a matter yet to be determined"), and its application to detainees held in overseas locations other than Guantánamo Bay remains unclear. Very briefly: international human rights law is not undemocratic, because it leaves ample room for popular selfgovernment. The policies barred by international human rights law are policies that governments should not consider anyway, so their removal from legislative consideration represents no loss for democracy. There is no "democratic" right for legislatures to enact or even consider policies that violate human rights. Indeed, as I shall argue, the best conception of democracy is one with a built-in commitment to human rights; therefore, international human rights law, by reinforcing human rights, enhances democracy. Critics exaggerate the extent to which international human rights law has developed without state consent. 31 My goal is not to defend every provision of existing international human rights law, but rather its mission -the protection of human rights through international law. Actual international human rights law can fail its mission in different ways. First, some human rights treaties may include obligations that, even if desirable, do not correspond to human rights in the true sense. States may legitimately opt out of these obligations at the time of ratification. Some provisions, moreover, may actually threaten genuine human rights. The International Covenant on Civil and Political Rights (ICCPR) arguably goes astray in demanding a general legal prohibition on hate speech.
But their deeper mistake is to suppose that consent is morally required for the prohibition of human rights violations.
The difficulty with my position, some will say, is that it ignores disagreement about human rights. I do not deny such disagreement, nor that it poses a problem. But, as I argue below, the fact of disagreement is not a reason to reject international human rights law, or judicial review for that matter. The constitutionalization of human rights through domestic and international law, backed by judicial review, offers the best known method for responding to disagreements about human rights. 32 Not only is it questionable whether there is such a human right, but the prohibition, framed this broadly, may even entail the violation of human rights. 33 To take another example, the assertion in Common that "all peoples have the right of self-determination" may seem like an intrusion into a pair of documents avowedly dedicated to human rights, and may be too easily invoked to override the actual human rights of individual persons. 35 Second, international human rights law may adopt flawed means of implementation. The former UN Human Rights Commission (the "Commission") made monumental contributions to human rights, above all by overseeing the creation of the Universal Declaration of Human Rights, but also through its numerous thematic and country reports that shed light on human rights abuses throughout the world, and through the resolution process that brought public pressure to bear on repressive governments. Its impact was limited, however, by a UN voting system that allowed notorious human rights abusers, such as China, Saudi Arabia, Zimbabwe, Libya, and Sudan, to sit on the 53-member body.
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These countries, not surprisingly, succeeded in blocking condemnations of many countries responsible for severe abuses. Unfortunately, the new Human Rights Council, intended to remedy the weaknesses of the Commission, may suffer from some of the same problems. 37 Today, international human rights law encompasses a large body of treaty and customary law.
So the existing body of international human rights law is not without flaws, and to the extent that the flaws hinder the promotion of human rights, they render international human rights law less democratic. But the flaws can be repaired; international human rights law is not undemocratic per se. We make it more democratic by strengthening it and bringing it into line with its stated mission.
Part I of this Article discusses the meaning and basis of human rights. I identify what I believe is a persuasive rationale that enjoys widespread (though not universal) agreement. Part II outlines the argument for the harmony of international human rights law and democracy. Since this argument presumes a conception of democracy with a built-in commitment to human rights, I devote the rest of the paper to defending such a conception of democracy. Part III argues that this conception is linguistically and philosophically respectable, while Part IV argues that it is the conception of democracy that we ought, morally, to adopt. I am especially interested in showing that persistent disagreement about human rights is no reason for rejecting either international human rights law or judicial review. 38 35. ICCPR, supra note 32, at art. 1; ICESCR, supra note 34, at art. 1 (emphasis added). These claims may be contested. With regard to Article 1, Common Article 5 helpfully adds that " [n] othing in the present Covenant may be interpreted as implying . . . any right to engage in any activity or to perform any act aimed at the destruction of any of the rights or freedoms recognized herein, or at their limitation to a greater extent than is provided for in the present Covenant." ICCPR, supra note 32, at art. 5; ICESCR, supra note 34, at art. 5. Moreover, collective self-determination has often proven a necessary bulwark for human rights. Yet history records too many occasions on which it has been used to justify the violation of human rights.
36 39 Although the Declaration is not a treaty, its language has been widely reproduced in national constitutions and international treaties, and many of its provisions have acquired the status of customary international law. Its wisdom and eloquence give it lasting authority. Contemporary human rights treaties can be grouped into different categories. The UN-based treaties create formal legal obligations for ratifying states and establish international committees to monitor compliance. 40 The power of these committees is limited, however, because of staff and resource constraints and because the committees' views are not legally binding. Regional human rights treaties, by contrast, establish supranational courts with the power to issue legally binding judgments. 41 The European Convention on Human Rights, in particular, has acquired a remarkable degree of power, partly because of the energy of its Court and partly because its provisions have been incorporated into the domestic legal systems of most member states. 42 reinforced by the rich tradition of international humanitarian law, whose sources include the Nuremberg and Tokyo trials following World War II, the 1948 Genocide Convention, the 1949 Geneva Conventions and their Protocols (1977), the war crimes tribunals for Rwanda and the former Yugoslavia, and the Rome Statute of the International Criminal Court (1998).
This Article confines its attention to human rights law and does not address the democratic credentials of international law in general. 43 There is a rich contemporary literature on the meaning and justification of human rights.
PART I: HUMAN RIGHTS 44 Human rights are concerned with the interests of individual persons; they adopt the perspective of the individual.
In this section I articulate what I believe to be a set of widely (though not universally) held beliefs underlying the human rights idea. I aim to show that human rights are grounded in a set of basic principles that can be shared by people holding diverse philosophical and religious doctrines.
Human rights are rights that we possess because we are human. They are therefore universal, the common possession of all human beings. Their universality exerts something of a downward pressure on their content: we can only identify as a human right that which we are prepared to acknowledge as the entitlement of all human beings. Human rights are also understood to be important, their fulfillment an urgent matter, so that other projects, commitments, and attachments must give way whenever they conflict with human rights. This does not imply individualism of a rigid or extreme variety, since human rights also protect a wide range of social activity. But human rights value social groups because of their benefits to people, rather than the other way round. The starting point is the vulnerability of the individual; the main object, to protect individuals from various kinds of harm. These harms are typically inflicted by groups, although one of the principal harms inflicted is to deprive individuals of the benefits and rewards of social life. Human rights, despite their superficial variety, possess an underlying rationale. There is a point to human rights. If we look, for example, at the Universal Declaration of Human Rights and the entitlements asserted over the course of its thirty articles, we can perceive unifying themes and persistent concerns. I do not mean here to introduce anything intellectually abstruse or metaphysically controversial, just to elicit some general values that are reflected in, and rendered more concrete by, specific enumerations of human rights. These are familiar values, whose appeal is widely felt, although not everyone accords them the same degree of importance.
The following is an attempt to render the basic ideas that underlie human rights. The precise wording is unimportant: other people may prefer different formulations that convey the same general idea.
On the account I present, human rights may be tied to the following four principles:
Persons Have a Fundamental Interest in Security
There are certain fates which all people have an interest in avoiding. These include untimely death, severe injury, physical confinement, torture, terror, disease, chronic or severe pain, hunger, starvation, abandonment, forced isolation or separation, social humiliation, and lack of basic education and socialization. Everyone ought, as much as possible, to be protected from these evils. Of the various principles that support the human rights idea, this is the least contested. 
Persons Have a Fundamental Interest in Autonomy
It underlies some of the most firmly established human rights, such as the right not to be tortured, arbitrarily imprisoned, or extrajudicially executed. The main challenge -a partial one -is from those who deny the existence of socioeconomic rights, such as economic subsistence, social security, and primary and secondary education.
Everyone should be allowed to lead a life of their own choosing. They 46. In Stuart Hampshire's words, "There is nothing mysterious or 'subjective' or culturebound in the great evils of human experience, re-affirmed in every age and in every written history and in every tragedy and fiction: murder and the destruction of life, imprisonment, enslavement, starvation, poverty, physical pain and torture, homelessness, friendlessness. That these great evils are to be averted is the constant presupposition of moral arguments at all times and in all places…." STUART HAMPSHIRE, INNOCENCE AND EXPERIENCE 90 (1990).
should be allowed to think their own thoughts, make their own plans, and choose their own company. The principle of autonomy recognizes that, once our most basic needs are guaranteed, individuals should be given considerable scope to define what is, for each, the most desirable life. In the world as a whole, belief in individual autonomy is somewhat less robust than belief in individual security. It encounters resistance from traditional cultures (which believe individuals should adhere to prescribed roles), conservative religious groups (which seek the legal enforcement of scriptural rules limiting religious freedom, sexual freedom, and women's freedom), and autocratic governments (which limit freedom of expression and association). When critics complain about the "Western" bias of human rights, they generally have in mind the importance attached to personal autonomy.
Persons are Inviolable
Persons may not be treated as means only. They cannot be used as a mere instrument for the pursuit of other goals, however worthy. That includes the goals of furthering other people's security or autonomy. In the example well known to moral philosophers, a surgeon may not kill a healthy man to save the lives of five other people in need of the man's transplanted organs. For the same reason, the police may not suspend due process and thereby condemn a certain number of innocent people to punishment, even if doing so will save a larger number of citizens from violent crime. Inviolability affirms our status as creatures whom it is morally forbidden to injure in certain egregious ways. Although philosophers debate how best to explain the principle of inviolability, it is politically indispensable for blocking the consequentialist rationales used by governments to justify all manner of cruelties. 
Persons Deserve to be Recognized and Treated as Equals
This principle goes beyond noting our equal inviolability and equal interest in security and autonomy. It upholds a claim to be accorded equal standing in the communities, especially the political communities, to which we belong. The principle excludes arbitrary or invidious discrimination, rigid social caste systems, and stigmatization of entire groups. It bars the political subordination of one group of people to another. Equality is incorporated into most completed conceptions of human rights. This may not be the philosophically most airtight, or intellectually most rigorous, way of explaining human rights. Yet it has decisive virtues. Stealing from John Rawls, we may call this a "political conception" of human rights.
An argument can be mounted (though I will not take time to do so here) that it is an essential political condition for the respect of one's other rights.
Security, autonomy, inviolability, and equality are the point of human rights. If we are asked, "Why human rights?", these are the principles we can invoke. Their powerful appeal explains why the idea of human rights is so difficult to resist.
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That is, it is an argument for human rights with which a great many people can agree, although their reasons for supporting it may vary.
54 Do we want a deeper, philosophically more solid justification? There are a great many to choose from: Kantianism, consequentialism, contractualism, intuitionism, conventionalism, social constructionism, communicative rationality, Aristotelian perfectionism, natural law, and any number of different religions. Each has been identified as providing the strongest basis for human rights. All have inspired discussions that enrich our understanding and appreciation of the values constitutive of what I am calling the "political conception." All the same, they tend to place heavy demands on our intellects, especially as they seek ever greater rigor -i.e., they can be quite difficult to understand -and each is premised on the denial of at least some of the others. Focusing on these deeper justifications can therefore bring uncertainty and dissension. It is worth recalling the existence of an overlapping consensus on a set of core principles that make sense of, help explain, and render coherent the human rights idea, even if the search for reasons behind the principles leaves us perplexed and divided. 55 The important point about the political conception of human rights is that it is self-sustaining. It can stand on its own. It furnishes its own reasons to 56 . Rawls draws close to this idea when he uses the term "freestanding" to describe a political conception of justice. RAWLS, supra note 53, § 2, at 12-13. He means that in public believe in human rights, and the reasons are satisfying ones. They are satisfying, even if some of us will want to buttress them with additional support from the particular, more controversial theoretical commitments we individually subscribe to. But no doubt, for others, the reasons are fully satisfying (or very nearly so). Such people will not feel a particular need to seek deeper reasons. Nor should any Socratic types among us take them to task for intellectual complacence. Perhaps belief in the sufficiency of the political conception -reliance on the values it expresses -possesses its own kind of wisdom.
The fact is that we do care about people's vulnerability to calamity and people's ability to make their own choices in life (not have others decide for them). We care that people be spared the worst griefs, terrors, and humiliations. We care that their capacity to think, decide, and act not be forced down by the overriding preferences of others. For some of us, this is a moral starting point; for others, an inference from prior moral, religious, or philosophical premises. In either case, these are robust convictions, difficult to shake, which we have little reason to doubt, and which supply their own motivating power.
As befits a political conception of human rights, nothing about this story is original. The idea that security and autonomy are the two fundamental interests underpinning human rights has been invoked by many thinkers, though in different ways. Ronald Dworkin writes, "Government must treat those whom it governs with concern, that is, as human beings who are capable of suffering and frustration, and with respect, that is, as human beings who are capable of forming and acting on intelligent conceptions of how their lives should be lived." 57 Public and formal respect for rights registers and strengthens awareness of three constitutive facts of being human: every person is a creature capable of feeling pain, and is a free agent capable of having a free being, of living a life that is one's own and not somebody else's idea of how a life should be lived, and is a moral agent capable of acknowledging that what one claims for oneself as a right one can claim only as an equal to everyone else.
George Kateb echoes this idea, though he notes as a third feature of the human condition our capacity to treat others as equals: 58 The idea makes clear and immediate sense. Major human rights declarations and manifestos acquire a new coherence when read in the light of these premises, though inviolability and equality (ideas of equal intuitive discourse, reference need not be made to any of the comprehensive doctrines from which a political conception may be derived. We may go further and propose that a political conception need not be derived from any comprehensive doctrine at all.
57. DWORKIN, supra note 44, at 272. 58. KATEB, supra note 44, at 5.
power) are also prominent in such documents. Of course not everyone believes in human rights. Personal freedom is the value most frequently contested -whether in the name of tradition, community, or religion. Some of the fiercest and most determined opposition comes from religious fundamentalists who believe themselves authorized to coerce others into scripturally required forms of belief and behavior. This is a tyrannical attitude, rightly resisted, because it forces other people to conform their own lives to religious views they do not share. 59 It is curious that arguments against universal human rights often draw inspiration from a principle central to the human rights idea. The principle is autonomy: living according to one's own values, not having other people impose their values on one, not being coerced. The idea of universal human rights is accused of being imperialistic or coercive. This gets things backwards. Because the human rights idea claims that individuals should be free to live as they choose, it is not properly described as coercive. It seeks a reduction of coercion in every walk of life. Insisting on universal human rights is not about imposing one's views on others. It is about stopping others from imposing their views on others.
The human rights idea, as has often been pointed out, is not a totalizing doctrine. It is not a comprehensive blueprint for what to think or how to live. It deliberately leaves many areas open for individual and collective judgment, valuing people's ability to decide important matters on their own. It is therefore compatible with a wide range of ethical, political, and religious viewpoints. All it does is erect certain limits: not to impose great suffering, and not to stifle individual autonomy. We should not be deterred when these limits are challenged in the name of "culture." Every culture is a mixture of good and bad; the aspects of a culture that authorize human rights violations are among the aspects that need to be reformed. To say that certain human rights should be rejected because they offend "our culture" cannot settle matters for any thinking person. 60. Self-described friends of human rights sometimes forget to uphold this logic. For example, it is wrong to make women, Muslim or not, wear a veil against their will. But a woman should be allowed without penalty to wear a veil at home, at school, and in the workplace if she so chooses.
PART II: THE HARMONY OF INTERNATIONAL HUMAN RIGHTS LAW AND DEMOCRACY
The thesis of this Article is that international human rights law strengthens rather than undermines democracy. The argument for this proposition may be briefly stated:
First premise: Democracy is a form of government founded on two principles: rule by the people and respect for human rights. Under democracy, laws emerge from a process of popular deliberation and decision-making, subject to the proviso that human rights are not violated.
Second premise: While domestic institutions such as a bill of rights, a representative legislature, an independent judiciary, and political checks and balances are necessary for the protection of human rights, they are not sufficient. Such institutions may fail for any number of reasons. International human rights law helps prevent such failure. It reinforces human rights at the domestic level.
Conclusion: Because international human rights law reinforces human rights, it serves one of the two constitutive features of democracy. Far from displacing democracy, it bolsters democracy.
In what follows, I shall devote most of my attention to the first premise in this argument. A full defense of the second premise lies beyond the bounds of this paper, but let me suggest, in broad outline, the form such a defense would take. There are several reasons why the defense of human rights may fail at the domestic level. (1) Necessary human rights safeguards have not been established. (2) The necessary safeguards are formally in place, but are not well developed. Relevant institutions lack adequate resources and staff, or personnel are not properly trained. Practices and procedures that defend human rights are not integrated into bureaucratic routines. (3) Political leaders subvert or undermine human rights safeguards in order to bolster their power or pursue otherwise unobtainable goals. (4) The voting public, media, and elites demonstrate weak support for, or poor understanding of, human rights. Consequently, they mount little resistance to systematic human rights violations or the dismantling of human rights safeguards. (5) Domestic institutions do not cope adequately with the international dimension of human rights. They do not prevent foreigners from violating the human rights of citizens and residents. Or they do not restrain the government and citizenry from violating the human rights of foreigners. (6) Perpetrators of human rights crimes are not brought to justice before domestic courts.
International human rights law helps to address these problems. It bestows added authority on human rights, and becomes a resource for educating citizens, bureaucrats, and elites about the value and significance of human rights. It gives states a formal obligation to institute human rights safeguards, and to improve the functioning of such safeguards once established. (The latter goal is promoted by devices such as the reporting mechanism of the UN-based treaties and the rulings of regional human rights courts.) 61 It identifies gaps in the domestic human rights regime that national law (even in relatively free societies) may have overlooked. It raises the costs to leaders who remove human rights safeguards or systematically violate human rights. 63 It withdraws impunity from major human rights violators, and provides a remedy for individuals whose rights have been violated by foreign governments. 64 Some people may deny that international human rights law is effective. 65 This view, even if true, would not invalidate the project of international human rights law, just so long as we can identify reforms that would make it effective.
66 But the claim is not plausible anyway: the indisputable impact of the European Convention on Human Rights is a lesson in what international human rights law is capable of achieving. The effectiveness of international human rights law is a vast and complex subject, our understanding of which is still in its infancy. By and large it has exerted most influence on states that take it most seriously -those which ratify human rights treaties without crippling reservations, scrupulously adhere to their treaty commitments, and incorporate them into domestic law. 67 The claim, to repeat, is that democracy rests on two principles: popular self-government and respect for human rights. For convenience, I shall sometimes refer to this as the "compound conception of democracy." This That these states' human rights records are already comparatively good does not show that international human rights law is superfluous, for there may still be room for significant improvement, and, moreover, backsliding is deterred. What it shows is that international human rights law furthers the domestic purposes of states that are genuinely committed to human rights.
For purposes of this Article, let us assume as true the second premise of my argument -that international human rights law makes, or can make, important contributions to the defense of human rights. The first premisethat respect for human rights is a constitutive element of democracy -is likely to prompt wider skepticism. I will use the rest of this Article to defend it. I will argue that it presents a conception of democracy that is both linguistically reasonable and morally attractive. understanding of democracy is not particularly exotic. "Majority rule plus individual rights" is a familiar shorthand. Political scientists who study democracy in comparative perspective not infrequently include both components in their definition of the term. 68 It is striking that the measure of democracy most frequently used by scholars of comparative politics is the Freedom House ranking of countries as "free, partly free, or not free" -a ranking based in equal measure on political rights and civil liberties. 69 So the compound conception of democracy does not depart notably from existing usage. The main revision is that it refers to "human rights" rather than "civil liberties." If human rights are thought to include social and economic rights as well as civil and political rights, the revision may seem significant. My own view, though I do not defend it here, is that human rights should include social and economic rights such as economic subsistence, education, and dignified conditions of work.
The former refer to rights of political participation. The latter refer to individual rights that face possible violation by governments, even popularly elected ones. 70 But the revision does not make a big difference to the argument presented in this Article. That is because contemporary international human rights law is predominantly concerned with civil and political rights. 71 Because civil and political rights provisions form the bulk of contemporary international human rights law, critics usually have these provisions in mind when voicing the democracy objection. 72 It is true that basic socioeconomic entitlements are recognized as human rights under such international instruments as the Universal Declaration of Human Rights, the ICESCR, and the European Social Charter, the weakness of the available remedies notwithstanding. Readers skeptical about social and 68. For example: "A democratic system … requires (1) government accountability achieved through elections (and other political processes) open to the participation of virtually all adults, and (2) respect for individual and group rights guaranteed through legal processes and constitutional structures." Mary Ellen Fischer, Introduction to ESTABLISHING DEMOCRACIES 4 (Mary Ellen Fischer ed., 1996). "In mature democracies, government policy, including foreign and military policy, is made by officials chosen through free, fair, and periodic elections in which a substantial proportion of the adult population can vote; the actions of officials are constrained by constitutional provisions and commitments to civil liberties; and government candidates sometimes lose elections and leave office when they do." JACK SNYDER, FROM VOTING TO economic rights may question the democratic legitimacy of international human rights law for this reason. But such readers could still believe in the democratic legitimacy of international laws protecting civil and political rights.
The compound conception of democracy resembles the theory of political legitimacy expressed in the celebrated human rights declarations of the eighteenth century, including the founding documents of the American republic. The declarations asserted that human rights are primary and that the only legitimate form of government is one which respects human rights. They demanded representative government, with separation of powers, as the political system best suited to the defense of human rights and the realization of the people's will, but they took the precaution of itemizing certain individual rights that their elected representatives must not transgress. The declarations combine a desire for representative government with a commitment to human rights. Madison wrote in the Federalist Papers: "To secure the public good and private rights against the danger of [majority] faction, and at the same time to preserve the spirit and the form of popular government, is . . . the great object to which our inquiries are directed." 73 Those who challenge international human rights law in the name of the American tradition of democracy confront the embarrassing fact of the founders' belief in a set of natural rights that limit legitimate government activity. To avoid this embarrassment, scholars sometimes resort to questionable historical narrative. Thus, Jed Rubenfeld distinguishes between what he calls European and American understandings of constitutionalism.
If we want a conception of democracy faithful to the political vision of the American founders, we should choose the compound conception of democracy.
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Europeans are drawn to "international constitutionalism," which "is based on the idea of universal rights and principles that derive their authority from sources outside of or prior to national democratic processes."
75 Eighteenthcentury America, Rubenfeld tells us, rejected this understanding, inventing an alternative conception of "democratic constitutionalism" to take its place.
76
Under democratic constitutionalism, constitutional rights "represent the nation's self-given law." 77 This is the reason why it is much less typical for Americans (as compared to Europeans) to speak of "human rights." The American constitution does not claim the authority of universal law. It claims rather the authority of democracy -of law made by "the People," of self-given law. "Human Rights" This view is not supported by the text of the U.S. Constitution or its wellknown antecedents, the Declaration of Independence and the Virginia Bill of Rights. The Declaration of Independence states, "We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness." 79 The Virginia Bill of Rights, appearing only a few weeks earlier, opens with the following words: "That all men are by nature equally free and independent, and have certain inherent rights, of which, when they enter into a state of society, they cannot, by any compact, deprive or divest their posterity."
80 Did the signers of the Declaration of Independence forget their belief in natural rights in eleven short years? The text of the Constitution suggests not, for the Ninth Amendment states as plainly as one could imagine that the Constitution is not the source of our rights: "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people." 81 Madison drafted the Bill of Rights in fulfillment of a promise to his fellow Virginians, many of whom had opposed the original Constitution because such a bill was lacking.
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His earlier ambivalence about adding a Bill of Rights reflected a fear that it would imply the non-existence of rights not mentioned; 83 the purpose of the Ninth Amendment was to prevent any such implication. 84 The wording of other clauses suggests that the Constitution recognizes rights that exist independently of its authority. 85. Consider the language of the Fourth Amendment: "The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated." U.S. CONST. amend. IV. Also: "The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it." U.S. CONST. art. I, § 9. The wording implies that the right to habeas corpus would still bind the government even if the Constitution never mentioned it.
Jefferson, for his part, maintained his belief in the universal underpinnings of constitutional rights. Writing to Madison in December 1787, the author of the Declaration of Independence had this to say: "Let me add that a bill of rights is what the people are entitled to against every government on earth, general or particular, and what no just government should refuse, or rest on inference." 86 It is true that the Constitution was ratified by the people's representatives, and that it permits amendments when approved by a super-majority of state legislatures and members of Congress. But this is no reason to infer any belief on the framers' part that the U.S. government was unconstrained by natural rights or that the Constitution would remain legitimate if it were amended to authorize the violation of natural rights. 87 The Virginia Bill of Rights, the Declaration of Independence, and the Ninth Amendment plainly tell us the contrary. 88 The connection has been drawn in different ways. One view holds that popular self-government is impossible, even unintelligible, unless the people enjoy all the rights and liberties necessary to form and express opinions about public policy.
The double commitment of the American founders to human rights and popular self-government found permanent expression in the U.S. Constitution and survives in current understandings of the term "democracy." Moreover, as I shall now discuss, these two values are not independent of each other. In the view of most theorists who have turned their attention to the matter, human rights and popular self-government are strongly connected. The upshot is that we do not need to choose between them. If we embrace one, we should embrace the other, too. 89 These rights assume even greater importance if one associates popular self-government not with the expression of people's pre-existing preferences, but with informed public deliberation. Peterson ed., 1975) . Jefferson identified the rights that he believed should be included: "freedom of religion, freedom of the press, protection against standing armies, restriction against monopolies, the eternal and unremitting force of the habeas corpus laws, and trials by jury in all matters of fact triable by the laws of the land and not by the law of Nations." Id. at 429.
87. The truth is that the original Constitution was illegitimate because of provisions that supported slavery. It was (if one may say so) illegitimate on its own terms. Note that one cannot lean on the slavery provisions of the original Constitution to deny that it expressed a commitment to natural rights and simultaneously assert that it expressed a commitment to democracy. Slaves did not "ordain and establish" the Constitution. Neither did women.
88 The rights needed to maintain popular self-government include, at a minimum, freedom of thought and discussion and freedom of association and assembly. There is disagreement on how many rights are required: all human rights, or only civil and political rights? 91 Another view holds that popular self-government is necessary to make human rights secure.
All civil and political rights, or only some? Another question is whether popular self-government requires respect for the human rights of foreigners. What is agreed is that it requires many (if not all) human rights. In a nutshell: "If you like popular self-government, you'll want human rights."
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A third view holds that the values that underlie one of these two principles (human rights or popular self-government) underlie the other as well. Often the argument is posed in terms of autonomy. We value popular selfgovernment (the argument runs) because we value autonomy -being able to exercise some control over the direction of our lives. Popular self-government is an important dimension of autonomy, but not the only one. Autonomy depends on a complete package of human rights.
Popular election of legislative and executive officials is among the devices needed to prevent government's abuse or culpable neglect of the people. Citizens have enough enlightened self-interest and empathy to exert a salutary watch on government's activities. So important is the role of representative institutions in preventing government misconduct that some thinkers classify popular self-government as a human right in itself. In brief: "If you like human rights, you'll want popular self-government."
93 Or (to run the argument in the other direction) we value human rights because of the importance we attach to autonomy. But we ought to recognize that popular self-government is a crucial dimension of autonomy.
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This broad sketch ignores the different versions of each type of argument. Moreover, there are other ways of connecting popular self-government and human rights not captured in this three-part scheme. How one connects these values matters for the practical implications of one's view. Needless to say, those who perceive a connection argue with each other about how the connection should be drawn.
I will not enter into the details of this debate, but will content myself with the assertion that each of the three kinds of argument contains a substantial degree of truth. (This is not to endorse every version of each argument.) Popular self-government becomes meaningless unless citizens are free to express and advocate their views without fear. Representative institutions provide an important check on government abuse. Autonomy, offered as a reason for popular self-government, is an argument for human rights also. 96 Theorists who draw a connection between human rights and popular selfgovernment usually refer to the latter as "democracy." All of these arguments give us a reason to adopt the compound conception of democracy.
97 I find no compelling reason for this practice. Perhaps theorists tacitly assume that a single concept must refer to a single idea. This assumption is unwarranted: a single concept can (and in this case should) refer to two (or multiple) ideas in combination. We should avoid the assumption that because the compound conception defines democracy as bounded self-government, the conception itself is less democratic. The mistake of thinking so has played havoc with our understanding of democracy and human rights. Consider the analogy with liberty. As Locke plausibly observed, our liberty is not diminished by laws that prohibit morally criminal acts such as murder, because liberty never included permission to commit such acts. 98 In the same way, prohibitions on human rights violations are no limitation of democracy, because democracy never included permission to violate human rights. As George Kateb writes, speaking of the judicial protection of human rights, "What judicial review may take away from the majority, the majority could never claim. The legitimate will of the majority is the constitutional will, the constitutionally restricted will of the majority." Democracy is not group license. To sum up, the compound conception of democracy draws support from linguistic usage, constitutional tradition, and political theory. In the immediately preceding paragraphs, I have described different ways of theorizing the connection between popular self-government and human rights. I won't try to choose between the alternative accounts. In the next and final section of this Article, I will switch gears and argue that the only morally legitimate conception of democracy is one with a built-in commitment to human rights. If we want our conception of democracy to be morally legitimate, the compound conception is the one we should adopt.
I have resisted the equation of "democracy" with popular self-government simpliciter. Some readers may think that, because of the practical and conceptual connections between popular self-government and human rights, such resistance is unnecessary. We do not need to build human rights into the definition of democracy, they will say, because the above-noted connections show that a commitment to "democracy," understood simply as popular selfgovernment, necessarily entails a commitment to human rights. I shall not follow this path, partly because I do not want the compound conception of democracy made hostage to such connections. Although the connections are strong, it takes considerable work to argue that they are airtight, and the success of such efforts is uncertain. It can be doubted, for example, whether popular self-government requires a complete or only a partial set of human rights. (Nor is it certain whether it precludes human rights violations against foreigners.) And while representative institutions generally reinforce human rights, they may undermine them in some circumstances. 100 There is reason to believe, for example, that the introduction of representative institutions in ethnically divided societies sometimes gives an impetus to civil war.
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I shall now turn to a defense of constitutional democracy, understood here as the view that human rights should place limits on popular self-government. This view has many opponents, particularly those who consider it an infringement on democracy. Opponents include both critics of international human rights law and domestic-level judicial review. Both groups fault what they see as the removal of important questions from the realm of political debate and contestation, quintessentially located in the ordinary legislative process. By the "ordinary legislative process" I have in mind the set of policy While the compound conception of democracy draws support from the practical and conceptual connections between popular self-government and human rights, it should not be made dependent on them.
My goal has been to recommend a conception of democracy as popular self-government bounded by respect for human rights. Of course I cannot compel readers to adopt this definition; people may use terms as they choose. But I have sought to show that this definition has certain virtues, and that, at the very least, it is neither eccentric nor self-contradictory. It should not be ignored. In the rest of the Article, I shall argue that this conception of democracy is morally preferable. To avoid dogmatism, I shall refer to this conception as "constitutional democracy." I believe that democracy is constitutional democracy, but I realize that not everyone agrees. debates -between legislators, between rival candidates seeking popular election to legislative office, and among an engaged public -that culminate in laws passed by a legislative majority.
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A complication is that not all "pro-democratic" critics of international human rights law extend their objections to domestic-level judicial review. Rubenfeld argues that American-style judicial review meets the criteria of "democratic constitutionalism" because the Constitution and its amendments were ratified by a super-majority of Congress and the states. 103 The weakness of this argument is that, given the difficulty of amending the Constitution, the American public has little ability to rewrite constitutional rights clauses. If citizens want to alter these provisions, a minority favoring the status quo can "undemocratically" defeat a majority favoring constitutional change. Not surprisingly, such attempts rarely get far and almost never succeed. 104 Indeed, treaty law is much more easily altered than the Constitution. Treaty ratification requires the support of the President and consent of two thirds of the Senate, rather than two thirds of both Houses and three quarters of the states. 105 Also, if Congress passes a statute expressly contradicting a previously ratified treaty, the statute will prevail in U.S. courts.
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Rubenfeld's arguments against international human rights law undermine judicial review as well. If political deliberation is the proper way to resolve a disagreement over human rights, we should not be bound by constitutional restrictions ratified by earlier generations of citizens any more than by international human rights law. One suspects that Rubenfeld's conception of "democratic constitutionalism" rests in part on a nationalist identification with earlier generations of American citizens who got to make the decisions. Their constitutional decisions are ours also, because we imagine them as ourselves.
The same is not true for a statute that contradicts the Constitution. 103. Rubenfeld, supra note 7, at 1994. He is influenced by the arguments of Bruce Ackerman regarding the dualist character of U.S. law. See BRUCE ACKERMAN, 1 WE THE PEOPLE: FOUNDATIONS (1991). Rubenfeld (supra note 7, at 1995, 1998) says that another reason for associating American judicial review with democratic constitutionalism is that the process of appointing judges is highly politicized: the people shape the content of constitutional rights inasmuch as they can influence the selection of judges whose task it is to interpret those rights. One can take this argument only so far, since judges must frame their interpretations within limits set by the constitutional text.
104. Rubenfeld, supra note 7, at 1998. Rubenfeld claims that the possibility of amending the Constitution shows that constitutional rights derive their authority from the people's endorsement. However, the high constitutional hurdles to constitutional amendment suggests the opposite. In what follows, I shall assume that the "pro-democratic" critics of international human rights law and judicial review (not always the same people) locate their preferred venue for settling human rights questions in the ordinary legislative process. Rubenfeld may object that his preferred venue is the domestic legislative and judicial process. However, this makes little difference in practice. There are few conflicts between international human rights law and the U.S. Constitution. International human rights law seeks to supplement rather than displace the provisions of the U.S. Constitution.
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However well-grounded human rights are, they may not be paternalistically foisted, as it were, on a sovereign. Indeed, the idea of citizens' legal autonomy demands that the addressees of law be able to understand themselves at the same time as its authors. It would contradict this idea if the democratic legislator were to discover human rights as though they were (preexisting) moral facts that one merely needs to enact as positive law.
Therefore, in practice, international human rights law seeks to decide matters that, in the United States, would otherwise be left to the ordinary legislative process.
We may now turn to the argument for constitutional democracy. That argument is very straightforward. Constitutional democracy is the best form of democracy because it is committed to respect for human rights. International human rights law, because it strengthens respect for human rights, is not undemocratic in any objectionable sense.
Yet constitutional democracy faces continuing theoretical resistance. Some objections have almost obtained the status of conventional wisdom. Even thinkers who assert the primacy of human rights temper their view with damaging qualifications. Jürgen Habermas writes: 109 Habermas claims that human rights and popular self-government require each other, but adds, in a manner reminiscent of Jean-Jacques Rousseau, that the specific content of human rights must be spelled out through political deliberation. argued at length that the legal definition of human rights should be left to the ordinary legislative process. He defends this view in the name of the right to participation, which he calls "the right of rights."
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What could the objection to constitutional democracy be? Some may say that it limits public autonomy. This does not seem plausible. There is no limitation of public autonomy worth complaining about if we insist, in advance of political deliberation, that people have the right to be free from religious persecution, censorship, arbitrary imprisonment, unfair trials, capital punishment, and cruel and degrading treatment, especially torture; and that they have the right to education, economic subsistence, health care, and dignified conditions of labor. Public autonomy is not enhanced in any desirable way by letting citizens propose violations of human rights. Public proposals to reintroduce slavery or torture, Both Habermas and Waldron trouble the notion of constitutional democracy as it is defined here. 112 for example, would not enhance but on the contrary degrade our political discourse. 113 Moreover, the example of slavery and torture is far from irrelevant in the context of international human rights law since several treaties (not to mention principles of customary international law) are specifically directed to prohibiting these kinds of extreme human rights violations. Such treaties include the Slavery Convention, the Torture Convention, the Genocide Some people may object that the last example is oversimplified. We now agree that slavery and torture are wrong, but not everyone agrees that capital punishment or the denial of health care or primary education is a violation of human rights. It is precisely because we disagree about the content of certain portions of the human rights catalogue that we should let the content of human rights be determined through political deliberation.
The bulk of my discussion will be devoted to answering this objection, but I want to begin by suggesting that it does less work than advertised. If we look hard enough, we will find citizens who support the reintroduction of slavery or the use of torture. Surely that is no reason to open the legislative process to the possible adoption of these practices. It is not because we agree about the wrongness of slavery and torture that such proposals should be kept off the legislative table. It is because they constitute an unacceptable assault on human dignity. That, however, is a feature shared with other all other human rights violations. The reason why slavery and torture should be kept off the legislative table is the same reason why other human rights violations should be kept off the legislative table.
(1762).
111. WALDRON, LAW AND DISAGREEMENT, supra note 23, chs. 10-13; Waldron, A RightsBased Critique of Constitutional Rights, supra note 23, at 36-38.
112. Torture is now a topic of political debate in the United States, and Congress recently passed a law facilitating its use. See supra note 28. These developments do not represent a gain for public autonomy.
113. This is not an argument for censorship. Individuals should not face punishment for advocating human rights violations, but we may take precautions to prevent their proposals from taking effect.
Convention, the Human Trafficking Convention, the Consent to Marriage Convention, the Forced Disappearances Convention (not yet in force), and the treaty creating the International Criminal Court, authorized to punish individuals guilty of genocide, war crimes, and crimes against humanity. 114 Prohibitions against torture, slavery, and extrajudicial killing are also built into other treaties such as the International Covenant on Civil and Political Rights, the European Convention on Human Rights, the African Charter on Human and Peoples' Rights, and the American Convention on Human Rights. 115 [T]he truth about self-evident truths is that they cannot govern, not by themselves. If Enlightenment principles are to be made into governing law, it must be done by real human beings, who will disagree with one another, perhaps radically, about what the principles are or how to interpret them or how to apply them in real life. How are these disagreements to be resolved? The American answer was: . . . by the people themselves, through democratic deliberation and consent . . . .
Insistence on respect for those rights that truly are human rights does not limit public autonomy in any objectionable way. The problem is that we do not agree about the content of human rights. Political deliberation, it is suggested, is the right way to resolve such disagreement. Human rights legitimately constrain normal democratic politics if and only if they are endorsed by the people, as represented by the electoral and deliberative mechanisms of the legislative process.
The argument from disagreement (as we might call it) is widespread. Referring to the Declaration of Independence, Rubenfeld writes:
116 Disagreement about rights is Waldron's underlying argument for leaving the legal definition of human rights to the legislative branch of government. He puts the word "disagreement" in the title of his book-length critique of judicial review. 117 
1.
The legitimacy problem. It is wrong to impose a conception of human rights on someone who disagrees with it.
The argument may seem plausible, but it is, I shall argue, misleading. Its weaknesses appear when we stop to ask why disagreement about human rights is a problem. Three possible reasons may be distinguished:
2.
The fallibility problem. Disagreement about human rights shows that someone has an incorrect view, and it might be us.
3.
The political weakness problem. If I have the correct understanding of human rights, but others disagree, I have less chance of successfully realizing my conception of human rights. As I shall argue, the first of these is a false problem, while the second and third, though genuine problems, are not resolved by referring questions about rights to the ordinary legislative process. Moral disagreement poses a less formidable objection to international human rights law and judicial review than critics have supposed.
A. The Legitimacy Problem
The thought is that it is wrong to impose one's conception of human rights on those who do not share it. As Michael Ignatieff writes, "If human rights principles exist to validate individual agency and collective rights of selfrule, then human rights practice is obliged to seek consent for its norms and to abstain from interference when consent is not freely given."
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Of course, my right to life extends beyond permission to defend myself in situations of immediate peril. Just as I may knock the weapon from your hand, I may demand institutional arrangements that provide me with a reasonable degree of safety. I have a right to general protection by a police force of some kind, and to a socially maintained threat that people attempting to kill me will be punished. I also have a right to institutional devices that protect me from being killed by government agencies (including the police). To say that my But this view is wrong. Human rights do not require consent. That they do not is part of their point. Human rights allow us to take certain actions regardless of other people's opinions, just as they place obligations on other people whether or not the other people agree.
This point may be illustrated by means of a primal example. If you form a desire to kill me, I have a right to defend myself. When you raise your weapon to strike me, I may knock it from your hand. It does not matter whether you or anyone else agrees, because my right to life does not depend on anyone's agreement. There is nothing wrong with the imposition of my conception of human rights on you when I knock the weapon from your hand.
117. WALDRON, LAW AND DISAGREEMENT, supra note 23, at ch. 5. See also the pointed remarks of RABKIN, supra note 6, at 163.
118. IGNATIEFF, supra note 44, at 18. right to these things requires general consent is a gratuitous and impertinent demand. It raises an illegitimate hurdle to the fulfillment of my rights.
My right to life is not the only human right that I have. Just as I may insist on my right to life, I may insist on the essentials of a dignified existenceon a right to food, shelter, clothing, decent working conditions, freedom of speech, freedom of religion, freedom from abuse, and the right to a fair trial. These rights do not depend on consent. To say that they do is to make my dignity hostage to other people's opinions.
It makes all the difference in the world whether human rights precede or derive from public deliberation. Imagine we are speaking to a young West African girl who is being threatened with forced early marriage. If we believe that human rights precede public deliberation, we may say, "You have the right to an education; to health training and basic medical care; to be trained in an occupation of your choice; to be spared the severe pain and danger of genital cutting and attendant loss of sexual pleasure; to choose your own spouse; to be free from domestic violence; to refuse sex; to decide whether to have children, and, if so, how many; and to have an equal voice in the conduct of your marriage and your community." (These are all rights that the institution of forced early marriage denies.)
However, if we believe that human rights are derived from public deliberation we must instead say something like the following: "You have the right (perhaps not now, but at least when you become an adult) to participate equally with all the other members of your community in determining what rights you have. We cannot guarantee that you have a right to an education, etc., because that will depend on what your community ends up deciding." And further: "If your father wants to force you into marriage with a much older (and perhaps polygamous) man of his choosing, you have the right (or will have it, when you are an adult, after your forced marriage) to engage your father in a dialogue about whether you have a right to refuse. But if your father is not persuaded that you have such a right, it would be wrong to refuse his demand in the name of your human rights." I submit that the first message does far more good than the second. It does more to help girls take control of their future, and makes a greater ultimate contribution to the creation of communities built on equal respect for the dignity and agency of all their members. Deriving human rights from public deliberation is the death of human rights. Human rights are the precondition of any healthy form of public deliberation.
Confusion about consent bedevils discussions of international human rights law. Anderson writes that in today's world authority must "be perceived to be legitimate by those over whom [it] is exercised." 120 This is untrue: a law prohibiting murder does not require the consent of the would-be murderer. Some American critics of the International Criminal Court have invoked the principle of consent to protest the Court's jurisdiction over war crimes, crimes against humanity, and genocide committed on the territory of a state party by citizens of a non-state party.
121 Such jurisdiction is illegitimate, the critics complain, because the state whose citizens stand accused has not given its consent. This argument denies the right of vulnerable states to invoke the assistance of an international court in defending their inhabitants from foreignperpetrated atrocities. Arguments like this abuse the notion of consent. It is a mistake to suppose that, until an individual or a state grants its consent, no rules apply.
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The Declaration of Independence states that governments "deriv[e] their just powers from the consent of the governed[.]"
We might call this the law of the jungle, but it is not a view with which we should want to associate the idea of democracy. 123 It is a mistake, I have argued, to suppose that human rights themselves require our consent, and the Declaration of Independence certainly expresses no such view.
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Suppose that "government by consent" means that no one may be governed without his or her consent. This sets a high bar: laws must receive consent not from the majority but from everyone. Of course no law can literally satisfy such a requirement. But we may say that a legitimate government is one that comes as close to meeting this requirement as possible. It does not apply laws that receive literally every person's consent -that is impossible -but instead laws that are capable of receiving every person's consent, in the sense that everyone has reason to accept them. Now, there are some laws that cannot receive everyone's consent. Let us call them "unreasonable" laws. Laws that permit or authorize human rights violations fall under this category. Such laws impose unacceptable costs on their victims. Because there is no possible justification for these laws, we will not attempt to justify them. For this reason, government by consent excludes human rights violations from legislative Indeed one can go further and argue that the very idea of "government by consent" implies a government constrained by human rights not derived from consent. The argument proceeds as follows. consideration.
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I have argued that the authority of human rights does not depend on consent.
B. The Fallibility Problem
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125. One problem with the phrase "government by consent" is that it leaves the status of non-citizens unclear. If the "governed" do not include foreigners, are we theoretically free to violate their human rights? The problem continues to haunt the theoretical literature on democracy. For an indispensable discussion, see GOODHART, supra note 93, at chs. 6-7.
126. This is not to deny that agreement about human rights has justificatory, rhetorical, and political value. Clearly it does, as my remarks in the text accompanying notes 53-55 supra and notes 153-55 infra acknowledge. For a discussion of the moral significance of agreement, see Kim, supra note 55.
But how do we know that our conception of human rights is the right one? Other people may disagree, and if so, their disagreement shows that we may be mistaken. This is a serious problem, but notice that the problem is the possibility of error rather than disagreement itself. We could all agree and all be mistaken. Disagreement is not the problem, but rather a sign of the problem. Nor does it always signify a problem. When you raise your weapon to kill me, I may be reasonably sure, despite your apparent disagreement, that I have a right to defend myself. It is clear in this situation that I am right and you are wrong.
But not all cases are this clear-cut. The possibility of error grows when we try to draw up a complete human rights code and apply it in practice. How to prevent such error is a vast question demanding our full attention. I do not pretend to offer a full answer, but hope to show that an intelligent response to the problem does not entail the rejection of international human rights law or judicial review.
The mistake to be avoided here is an all-embracing skepticism from which political deliberation is thought to be the only outlet. The reasoning to be avoided goes like this: "Ultimately, we do not know how to prevent error about human rights. To prevent such error, we would need a standard that distinguishes truth from error, but our very fallibility places such a standard out of reach. Our views are shrouded in doubt, as are the methods needed to resolve such doubt. Under these circumstances, the only reasonable policy is to let the people decide, through ongoing political deliberation, which human rights we do and do not have."
Such skepticism is excessive. We are confident that such practices as torture, slavery, extrajudicial execution, race and sex discrimination, and the denial of due process are wrong. Centuries of experience and reflection have nourished and reinforced these convictions, and have generated theoretical insights into the nature, basis, and content of our human rights. We don't have to start from scratch; we may retain our reasonable convictions, and use them to test new arguments and theories, and to assess the reliability of alternative procedures for formulating and applying human rights codes.
John Rawls coined the term "reflective equilibrium" to describe such reasoning. 127 The idea has been further refined, with particular reference to human rights, in recent work by William Talbott. 128 The goal is to avoid skepticism on the one hand and epistemic complacency on the other. On Talbott's account, we improve the reliability of our moral judgments when we strive to adopt an impartial perspective informed by empathic understanding of the needs and interests of others. To avoid error, we must stand guard against, and endeavor to correct, the distorting influence that self-interest and social pressure can exert on our beliefs. When we take these steps, we can form reasonably reliable, though not infallible, moral judgments about particular kinds of acts. These moral judgments in turn justify broader moral principles that make sense of our beliefs as a whole and that in some instances cause us to re-examine and revise our particular moral judgments. The more we bring our particular moral judgments and moral principles into equilibrium, and the more we test our moral beliefs against other people's arguments and against the known facts about human nature and human society, the more reliable our moral beliefs become.
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Debate is essential to this process. It exposes faulty reasoning and the operation of influences (such as self-interest and social pressure) likely to produce error. It contributes new information and new ideas. Therefore, we need to guarantee the communicative and associative freedoms and minimum welfare provisions that give all persons a voice and permit them to hear what others have to say. We also need to promote universal education, an independent media, and a vigorous civil society. If debate is to promote understanding rather than error, however, we need to lay a foundation of public support for and understanding of basic human rights values. Knowledge of human rights law and the values on which it rests should be a required element of everyone's education. Such education does not prevent citizens from revising their views about human rights through further reflection and debate. Of course, the pedagogic effect of human rights law itself must not be underestimated.
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Human rights education, freedom of thought and discussion, and mutual encouragement to engage in equilibrium moral reasoning help foster trustworthy views about human rights in the general public. We still face the In proportion as government is influenced by opinion, it must be so, by whatever influences opinion. This decides the question concerning a Constitutional Declaration of Rights, which requires an influence on government, by becoming a part of the public opinion." question of which system to adopt for formulating and applying an enforceable human rights code. While this task should be informed by debate, the debate must be properly structured in order to generate good outcomes. The protection of human rights should not be dictated by the ordinary legislative process, where human rights become one issue in a sea of other issues -an issue, moreover, to which the voting public has historically devoted little attention. Unless human rights are constitutionally entrenched, we can expect them to be eroded by legislative patterns of logrolling and scapegoating, and by the competitive bidding of legislators seeking to prove their toughness on hotbutton issues like crime, terrorism, and immigration. What is necessary is a constitutional structure in which human rights are given primacy and in which difficult questions about human rights receive the undivided attention of qualified deliberators.
We need to distinguish between the adoption and enforcement of a human rights code. As to the former, the task of drafting human rights provisions in domestic constitutions and international treaties is sensibly entrusted to learned and intelligent people who have demonstrated a sincere commitment to and sophisticated understanding of human rights, and who collectively represent, either through personal experience or acquired knowledge, a reasonable cross-section of social interests.
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Human rights non-governmental organizations (NGOs) play an invaluable role in both settings.
There are different ways of selecting such people, and political constraints will often dictate which method is adopted. But we should strive to prevent uncommitted or unqualified people from playing too great a role. A common danger at the domestic level is the influence of those seeking to preserve or restore authoritarian forms of rule. A common danger at the international treaty level is the influence of delegates seeking to undermine rather than strengthen the protection of human rights. Though not given voting powers, they remind delegates of relevant precedents in international law and domestic bills of rights. They share lessons learned from the history of human rights abuses and give voice to the victims of those abuses. They mobilize pressure from a broader constituency of human rights supporters. They provide logistical and technical assistance to delegates in the pro-human rights camp. Their vigilance deters maneuvers to undermine human rights. Though not popularly elected, NGO leaders are evaluated by peers who are passionately committed to the cause of human rights. They have been tested by the discipline of producing factual reports whose every detail must survive microscopic examination and by the experience of challenging hostile governments in highly charged settings. Their contributions to human rights law are difficult to overstate. Contrary to the claims of some scholars, 133 Submission of constitutional bills of rights and international human rights treaties to legislative ratification or popular referendum does not alter the fact that the actual work of drafting tends, for practical reasons, to be handled by a relatively small number of people. The point is to choose individuals fit for the task. In objection to this view, some might point to the South African Constitution, claiming that it shows how to involve the public more directly in the drafting process. The Constitutional Assembly, its members chosen by direct or indirect popular election, made extensive use of talk radio, television, mailings, and the internet to inform citizens about the drafting process and to solicit their input. their participation in the treaty-drafting process is vital to the legitimacy of international human rights law. 134 Citizens responded with millions of "petitions, comments, objections, and proposals."
135 Passage of the Constitution required approval by two thirds of the Assembly. I am persuaded that this process succeeded in instilling in the public a deeper loyalty to and understanding of the final Bill of Rights. However, what must be remembered is that public deliberations occurred within clear boundaries, demarcated in advance. The Constitutional Court was assigned the duty of rejecting any constitutional provisions in conflict with the Constitutional Principles in the Interim Constitution, one of which stated that "[e]veryone shall enjoy all universally accepted fundamental rights, freedoms and civil liberties, which shall be provided for and protected by entrenched and justiciable provisions in the Constitution . . . ." 136 In other words, the people were free to develop and expand, but not water down, internationally recognized human rights. 137 After a human rights code is adopted, some mechanism is needed to ensure compliance from the executive and legislative branches of governments. It makes sense to establish a separate governmental body -call it a court -with the responsibility of monitoring and enforcing such compliance. Such a system has been adopted, with important variations, in many countries around the world. Certain factors are likely to increase the quality and effectiveness of judicial decisions concerning human rights: a reasonably complete human rights code (but not so detailed as to magnify the risk of constitutional error); a constitutional structure that gives primacy to human rights and is sufficiently specialized so that the relevant judges can give sustained attention to human rights; the appointment of judges with a demonstrated commitment to and sophisticated understanding of human rights; an obligation to issue human rights rulings as reasoned judgments, with the right of outvoted judges to publish dissenting opinions; direct access to the judicial system by individuals whose rights have been violated or are under threat; a system of abstract review that permits inspection of legislation on human rights grounds prior to enactment; and a rule of precedent that makes human rights rulings binding on lower-court judges and other government officials.
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Legislatures have too many policy issues to address and are too vulnerable to electoral pressure to be given the final word in interpreting and enforcing human rights. We need a corrective to what Kateb describes as the "energies of interests" that "animate laws, regulations, and acts."
139 Human rights need more attention, and attention less influenced by extraneous interests, than legislators can supply. There is also some justification for choosing those entrusted with the final guardianship of human rights by means other than direct popular election. As Kateb writes, we want judges "unbeholden to anyone, to be free of identifiable supporters, to have only one prepossessionnamely, that in favor of protecting the rights of individuals." 140 (I do not discount the possibility of direct popular election, but it would have to be designed in a manner, perhaps as yet undiscovered, that would preserve the necessary level of judicial impartiality.) Needless to say, these observations do not imply that judicial review, by itself and regardless of its form, guarantees respect for human rights. Judicial review is only one element of an adequate system of rights protection, and it must be judicial review of the right kind. The flaws in the U.S. political system that contribute to violations of human rights include a flawed system of judicial review.
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Debate does not end with the adoption of human rights codes and mechanisms for their implementation. The codes become available for public inspection and criticism. Judges charged with their interpretation and enforcement must defend their opinions against collegial criticism, and such disagreements stimulate (and respond to) a debate in the public at large. 141. Flaws include the excessive politicization of the appointments process, procedural rules that limit individual access to the courts, the absence of abstract review, and, perhaps most important, an incomplete and underspecified bill of rights. Too many writers continue to assume that the general advisability of judicial review may be inferred directly from its record in the United States. their own reasoning against human rights arguments made by foreign courts.
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International courts, such as the European Court of Human Rights, listen carefully to the domestic courts of member states, but sometimes find reasons for overturning their decisions.
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Debate does not merely shape the judicial interpretation and application of human rights codes. It may also illuminate defects in the codes themselves, thereby encouraging their revision. Such revisions can be accomplished in different ways: through ordinary legislation (when not prohibited by constitutional law), constitutional amendment, adoption of a new constitution, ratification of a human rights treaty, domestic incorporation of treaty law through legislation or constitutional amendment, negotiation of a new human rights treaty, or the amendment of an existing human rights treaty. This process is most advanced in Europe, where concerted and continuing dialogue among numerous domestic and international actors has led to profound changes in the human rights provisions of domestic statutory and constitutional and international treaty law.
Differences in the way particular treaties and constitutions define human rights force us to evaluate and compare. Why is this human right defined differently here than there? Which definition is better and why? 144 A similar, if less accelerated, process can be observed elsewhere in the world -for example, in the domestic constitutional and legislative reforms prompted by ratification of the Rome Statute of the International Criminal Court.
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Though domestic legislatures should not be given exclusive power to make and unmake human rights law, they can make constructive contributions to domestic and international debates over human rights. They can add human rights protections to those already existing under the constitution, ratify human rights treaties and incorporate their provisions into domestic law, and seek to amend their national constitutions. And, within limits set by customary international law and jus cogens, they can sometimes "talk back" to international human rights law. They can refuse to support ratification of human rights treaties. They can accompany ratification with substantive reservations (where these are not barred by the terms of the treaty, and do not oppose a treaty's "object and purpose"). In some countries they can even pass legislation in direct conflict with previous treaty commitments. Such laws, though invalid under international law, 147 are often upheld by domestic courts.
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Is legislative resistance to international human rights law morally legitimate? Yes, if the law being resisted is not genuinely required by human rights (or indeed undermines genuine human rights). What if there is disagreement on this very point? Then, at the very least, a national legislature should present a credible good-faith argument that its resistance does not subvert (or is indeed necessitated by) human rights. Mattias Kumm argues that widely ratified human rights treaties are entitled to a certain measure of deference, given that they "establish a common point of reference negotiated by a large number of states across cultures" and therefore overcome "limitations connected to national parochialism."
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The United States provides an example of what not to do. When ratifying human rights treaties, it routinely exempts itself from all obligations not already enshrined in U.S. law. This does not mean that such treaties are 100% correct, but it does mean that national legislatures should give human rights-based reasons when seeking exemption from specific treaty provisions. Such reasons have the potential to persuade other members of the international community. Just as national legislatures can learn from international human rights law, so international human rights law can learn from national legislatures. 150 (The obligations it rejects include several that would pose no conflict with the Constitution.) There is no discussion whether U.S. law would be improved by assuming new obligations -no discussion whether these obligations remedy a failure of existing U.S. law to protect genuine human rights. 151 In this way, the United States found itself narrowing treaty prohibitions on the use of "cruel, inhuman, or degrading treatment or punishment," and stating, in response to a treaty prohibition on the execution of juvenile offenders, that it reserved the right "to impose capital punishment on any person (other than a pregnant woman)." 152 Disagreement about human rights is troubling because it points out the possibility that our conception of human rights is mistaken. Deliberation is needed to minimize the possibility of error. But the necessary deliberation is compatible with, and indeed requires, the constitutionalization of human rights By refusing to reevaluate its laws and policies in light of international human rights law, the United States demonstrates a dangerous oblivion to its own fallibility. through domestic and international law, backed by judicial review. International human rights treaties and domestic bills of rights encourage disciplined inquiry into the meaning of human rights. They foster constructive debate. There is little reason to believe -and much reason to doubt -that the fallibility problem is properly addressed by handing over human rights controversies to the ordinary legislative process. Therefore, we have not yet encountered a good argument for rejecting international human rights law or constitutional bills of rights.
C. The Political Weakness Problem
Finally, disagreement poses the problem of political weakness. To make human rights secure, we need the support of the powerful. If I lived under an absolute despot, it would be worth my while to convert him or her to a sound conception of human rights. If we live in a society ruled by the people, it is worth our while to convert them to a sound conception of human rights. Disagreement in a society ruled by the people raises the danger that people with a faulty conception of human rights, or none at all, will run roughshod over human rights.
Persuading the despot or the empowered demos to adopt a sound conception of human rights will win us some temporary protection, but needless to say neither absolute despotism nor unfettered popular selfgovernment can provide reliable protection of human rights in the long term. The best system is constitutional democracy -that is, popular self-government bounded by human rights. So our task is to persuade the absolute despot or the empowered demos, as the case may be, to give way to the establishment of constitutional democracy.
However, even after the creation of constitutional democracy the people may disagree about the content of human rights. Perhaps a majority subscribe to the wrong conception of human rights, and perhaps they will use the power of their numbers to impose a flawed constitutional bill of rights or to block adoption of sound international human rights law. The best solution to this problem is the kind of constitutional system discussed above. But perhaps the people will block such a system, or successfully exert pressure on the judicial guardians of constitutional and international law to cast bad decisions. In that case we must persuade the people to correct their views. Public debate is one of the necessary means -along with human rights education and the enshrinement of human rights values in international treaties and declarations, bills of rights, and ordinary laws -for correcting public opinion.
There is, however, a crucial difference between acknowledging that public persuasion may be necessary to provide human rights with the requisite degree of popular support, and saying that a conception of human rights is illegitimate without collective endorsement. The point is that we need to use a variety of means to cultivate and maintain the people's support for a sound conception of human rights and for the constitutional architecture that fosters accurate understanding of human rights and gives them maximum protection. never come. The proper response to mistaken provisions in international human rights law is not the removal of a "democratic deficit"; it is the correction of the mistaken provisions. As I have argued, there are important resources within international human rights law itself for making the necessary corrections. These resources include the recognizably democratic practices of dialogue, debate, and persuasion.
To say that international human rights law subverts democracy is to adopt an unworthy conception of democracy. On the best conception of democracy, there is no conflict. Indeed, international human rights law strengthens democracy. Human rights require international protections, but the existing protections are far from adequate. Rather than criticize international human rights law as undemocratic, we should study how human rights may be more effectively promoted through international law.
